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I was asked to comment about the proposed rule that would allow certain H-4 holders to get
employment authorization. What I have opened on the screen is the current status as of
December 16, 2012. This rule is currently being reviewed by the Office of Management and
Budget?s sub-office OIRA, which is the Office of Information and Regulatory Affairs. The idea
is that under Executive Order 12866--I am not giving you too many details just trying to keep it
to the minimal--regulations before they move forward beyond a certain point, they need to be
reviewed by the White House. It is not something that President Obama does himself, of
course--you all know that--it is people who are experts in federal regulation within the White
House under the office of OMB?OIRA. They are the people who are charged with the
responsibility of making sure the regulations are sound in terms of policy, in terms of time,
cost, compliance, etc.

I want to point out a few things. If you look at this, it says current action is NPRM (Notice of
Proposal Rule Making). That means once this is okayed by the OMB, a Notice of Proposed
Rule Making will be put out in the Federal Register. If you look at this right here, it doesn?t
have a FR (Federal Register) citation right now, because it has not yet been published. So
once it is approved and NPRM (Notice of Proposed Rule Making) would be published in the
Federal Register, which basically means the government will formally notify everybody that we
intend to make a rule and if you have any comments about that, let us have them. There is a
lot of variation in regulations and how they are made. Let me get to that in a second.

But I want to point out this abstract to you. What does it say? It says we are going to allow
those H-4 holders to get work authorizations whose husbands have crossed over six years of
their H-1 and now they are in extended H-1 beyond six years, either three-year period or oneyear period. These two periods are referred to as Section 104C and 106A. These two periods
depend upon when the labor certification was filed. If the labor certification was filed a year

ago, anyone who is on H-1 six-year term can get their H-1 extended on a year-to-year basis.
So that year-to-year extension is tied in with your labor certification date. So, first anniversary
of the labor certification allows one-year extension.

The second method of getting H-1 extension, which is the three-year method, is if your I-140
is approved regardless of when your labor certification was filed. So, if you are in any of these
two categories and exceeded your H-1 and you?ve now extended your H-1 beyond six years,
your spouse would be then entitled to get work authorization. I think it is very fair and, as the
abstract notes, this is to encourage professionals with high-demand skills to remain in the
country. Think about it. Somebody who is on H-1 has been here for six years--they have done
everything by the book, they have done it legally--there is no reason for them to have to wait
any longer for their spouses to work. It is just highly unfair, and we have been pointing this
out--not only us but the entire set of stakeholders, the community, lawyers, agencies that are
involved, non-profits that are involved in the process. It?s been pointed out to the government
that people who have been waiting for their legal immigration for years--I mean typically what
is the life-span?let?s just take for example, India or China. You enter USA typically on a
student visa. You do your Master?s for a couple of years or your Ph.D. and your Ph.D.
sometimes for five or six years. Then you get into H-1 six years after that. You will get this
benefit. So that?s like 15 years for many of you, but definitely no less than six years.

If, on the other hand, government were to legalize folks who are here illegally. I am not saying
they should not be legalized; I am saying that we?ve got to have some equity here and this is
one step--very, very small step--towards equity. I personally feel like in L-2, H-1 visa holders,
their spouses should be allowed to start working on the day they enter USA. Why is this
distinction made between L-2 holders and H-4 holders? L-2 holders are allowed to work day
one when they enter USA. There is no philosophical or policy difference between L-2 and H-4.
In any case, we will take what we can get for the time being. At least this is a step in the right
direction.

Now what happens after this process? Well, you know, some of my colleagues are predicting
it could be as little less, as you know, three months or six months. I don?t think it is that
simple, because remember typically what happens is first a notice of the rulemaking is
provided or the rule itself can be provided as a proposed rule and then public is invited to
comment for 30 to 60 days. Then the government goes back and analyzes those comments.
This whole process can take a while. Then they can issue another revised version asking for
more comments. Sometimes the comment period can be extended to 180 days. Then, on top
of that, and during the Congressional review time, which is while the regulations are still not
implemented, they are finalized. Congress can come back and overrule the regulations. It?s
difficult for them to do that at this point of time, but you know all these things are still uncertain
so by no means can we say that this is certain to be implemented and when it is certain to be
implemented. But it appears that for the first time in the last four or five years, some formal
acknowledgment has been made by the Obama Administration and some acknowledgment
has been made that there is a set of legal professional workers in the United States who have
been much ignored.

Feel free to send us emails through the Contact Us form on our website. Send us an email if
something is unclear. I will be happy to address as much of it as I can.

I also wanted to add one thing as an afterthought. You do know that, of course, once you file
your I-485 Adjustment of Status, your spouse on H-4 is entitled to their EAD. This is an
addition to that right. So even if you are--obviously I think it is quite clear, but just in case it
isn?t--even if you are not in the I-485 step of the process, you can still get employment
authorization for your H-4 spouse if this rule were to be implemented. I just thought I will add
that. Thanks.

I have received a couple of questions from a client and a member of the community.

First--What is the exact process?

Well, the process is quite variable. From here on, a lot of things can be done differently. In
fact, the government can publish a rule without giving a notice and comment period, if they
want, because if the rule is urgent enough or they want it to be implemented--or it is not
necessary or useful to have notice and comment--it can be implemented without notice and
comment. It is unlikely. So the process is actually quite amorphous. It can have many
variations. It is very difficult to pinpoint exactly what is going to happen. But a lifetime once it
moves out of the OMB is typically about 180 days or six months or so. Another great variable
is how long does the agency think the notice and comment period should be kept open. Like I
said, sometimes, it can be as much as 180 days.

An interesting question was asked--Does this have to go to the Senate or House for approval?

The answer is no. This is not a law--this is a regulation. Regulations are dealt with entirely on
the side of the administration by the government. It does not go to the legislature. The only
way the legislature can overrule it is if both the sides?the Senate as well as House of
Representatives--passes a resolution overruling the regulation, and the President signs it. If
the President doesn?t sign it, then I guess what they have to do is override his veto, which is
very, very difficult--if I remember correctly with a two-third majority of the two houses--so that
is very unlikely to happen. I guess that should also clarify things for you folks a little bit more.
Keep the questions coming. I will answer them as quickly as I can.
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