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Can USCIS Discontinue H-1B Extensions Beyond 6 Years? In my opinion, the answer is:
no. Can they try? Yes, but they will need to change the law through the Congress. Drastic
changes through executive action are legally unavailable.
This discussion has become necessary because there are reports circulating that the Trump
administration is trying to devise ways and methods to take away the benefit of extension
beyond six years for H-1B holders. In my view, this is easier said than done.
The law that permits, in fact mandates, the availability of extensions beyond six years is
clearly binding upon the Trump administration. The idea that is being floated that there are
occasional uses of the word ?may,? which permits the government to implement or not to
implement the extension provisions. That idea is incorrect. The law, American
Competitiveness in the 21st Century Act (AC21), permits no discretion in availability of
extension beyond six years.
Use of the word ?may?
The word ?may? has been used in the section 104 of AC 21 (three years H-1B extensions),
but I do not believe it would be easy for the government to argue that discretion to extend has
been left entirely to the president. This result is inevitable under the ?plain meaning? rule of
statutory interpretation and I believe especially so where a statute enacted to benefit of a
class of people is being interpreted.
The word ?may? has also been used in the regulations (in the context of one year H-1B
extensions), but that word is trumped by the use of the word ?shall? in Section 106 of AC21 in
the same context.
Taking away H-1B extensions by executive action is going to be extremely difficult if not
impossible.
Note further that the current regulations (effective from 17 January 2017) affecting H-1B
extensions beyond six years are clear and detailed. To withdraw these regulations, the
government will have to promulgate new regulations. That process has its own difficulties and

is open to judicial challenges if proper procedures are not followed or proper considerations
are not taken into account. Please see below, an infographic I have prepared (and posted
earlier) about the procedure for rescinding regulations:

Image not found
https://scontent-iad3-1.xx.fbcdn.net/v/t31.0-8/p720x720/26220661_778209689033534_8324558244776273962_o.png?oh=7716bb0e6f9cfc60bed834af2dde
[2]

The takeaway from this discussion is that I see no reason for us to worry that Trump
administration can rescind the rights granted by AC21.
If you are interested in further information, review the provisions of the law and the regulations
provided below.

The Law
There are two pertinent sections, 104 and 106 of AC21 providing for extension:
SEC. 104. LIMITATION ON PER COUNTRY CEILING WITH RESPECT TO EMPLOYMENTBASED IMMIGRANTS.
(c) ONE-TIME PROTECTION UNDER PER COUNTRY CEILING- Notwithstanding section
214(g)(4) of the Immigration and Nationality Act (8 U.S.C. 1184(g)(4)), any alien who-(1) is the beneficiary of a petition filed under section 204(a) of that Act for a preference status
under paragraph (1), (2), or (3) of section 203(b) of that Act; and
(2) is eligible to be granted that status but for application of the per country limitations
applicable to immigrants under those paragraphs, may apply for, and the Attorney General
***may*** grant, an extension of such nonimmigrant status until the alien?s application for
adjustment of status has been processed and a decision made thereon.
SEC. 106. SPECIAL PROVISIONS IN CASES OF LENGTHY ADJUDICATIONS.
(a) EXEMPTION FROM LIMITATION- The limitation contained in section 214(g)(4) of the
Immigration and Nationality Act (8 U.S.C. 1184(g)(4)) with respect to the duration of
authorized stay ***shall*** not apply to any nonimmigrant alien previously issued a visa or
otherwise provided nonimmigrant status under section 101(a)(15)(H)(i)(b) of that Act on
whose behalf a petition under section 204(b) of that Act to accord the alien immigrant status
under section 203(b) of that Act, or an application for adjustment of stat us under section 245
of that Act to accord the alien status under such section 203(b), has been filed, if 365 days or
more have elapsed since-(1) the filing of a labor certification application on the alien?s behalf (if such certification is
required for the alien to obtain status under such section 203(b)); or
(2) the filing of the petition under such section 204(b).

(b) EXTENSION OF H-1B WORKER STATUS- The Attorney General ***shall extend the
stay*** of an alien who qualifies for an exemption under subsection (a) in one-year increments
until such time as a final decision is made on the alien?s lawful permanent residence.
See: https://www.uscis.gov/ilink/docView... [3]

The Regulations
8 CFR 214.2
(D) Lengthy adjudication delay exemption from 214(g)(4) of the Act.
(1) An alien who is in H-1B status or has previously held H-1B status is eligible for H-1B status
beyond the 6-year limitation under section 214(g)(4) of the Act, if at least 365 days have
elapsed since:
(i) The filing of a labor certification with the Department of Labor on the alien's behalf, if such
certification is required for the alien to obtain status under section 203(b) of the Act; or
(ii) The filing of an immigrant visa petition with USCIS on the alien's behalf to accord
classification under section 203(b) of the Act.
(2) H-1B approvals under paragraph (h)(13)(iii)(D) of this section ***may*** be granted in up to
1-year increments until either the approved permanent labor certification expires or a final
decision has been made to:
(i) Deny the application for permanent labor certification, or, if approved, to revoke or
invalidate such approval;
(ii) Deny the immigrant visa petition, or, if approved, revoke such approval;
(iii) Deny or approve the alien's application for an immigrant visa or application to adjust status
to lawful permanent residence; or
(iv) Administratively or otherwise close the application for permanent labor certification,
immigrant visa petition, or application to adjust status.
(3) No final decision while appeal available or pending. A decision to deny or revoke an
application for labor certification, or to deny or revoke the approval of an immigrant visa
petition, will not be considered final under paragraph (h)(13)(iii)(D)(2)(i) or (ii) of this section
during the period authorized for filing an appeal of the decision, or while an appeal is pending.
(4) Substitution of beneficiaries. An alien who has been replaced by another alien, on or
before July 16, 2007, as the beneficiary of an approved permanent labor certification may not
rely on that permanent labor certification to establish eligibility for H-1B status based on this
lengthy adjudication delay exemption. Except for a substitution of a beneficiary that occurred
on or before July 16, 2007, an alien establishing eligibility for this lengthy adjudication delay
exemption based on a pending or approved labor certification must be the named beneficiary
listed on the permanent labor certification.
(5) Advance filing. A petitioner may file an H-1B petition seeking a lengthy adjudication delay
exemption under paragraph (h)(13)(iii)(D) of this section within 6 months of the requested H1B start date. The petition may be filed before 365 days have elapsed since the labor
certification application or immigrant visa petition was filed with the Department of Labor or
USCIS, respectively, provided that the application for labor certification or immigrant visa
petition must have been filed at least 365 days prior to the date the period of admission
authorized under this exemption will take effect. The petitioner may request any time
remaining to the beneficiary under the maximum period of admission described at section

214(g)(4) of the Act along with the exemption request, but in no case may the approved H-1B
period of validity exceed the limits specified by paragraph (h)(9)(iii) of this section. Time
remaining to the beneficiary under the maximum period of admission described at section
214(g)(4) of the Act may include any request to recapture unused H-1B, L-1A, or L-1B time
spent outside of the United States.
(6) Petitioners seeking exemption. The H-1B petitioner need not be the employer that filed the
application for labor certification or immigrant visa petition that is used to qualify for this
exemption.
(7) Subsequent exemption approvals after the 7th year. The qualifying labor certification or
immigrant visa petition need not be the same as that used to qualify for the initial exemption
under paragraph (h)(13)(iii)(D) of this section.
(8) Aggregation of time not permitted. A petitioner may not aggregate the number of days that
have elapsed since the filing of one labor certification or immigrant visa petition with the
number of days that have elapsed since the filing of another such application or petition to
meet the 365-day requirement.
(9) Exemption eligibility. Only a principal beneficiary of a nonfrivolous labor certification
application or immigrant visa petition filed on his or her behalf may be eligible under
paragraph (h)(13)(iii)(D) of this section for an exemption to the maximum period of admission
under section 214(g)(4) of the Act.
(10) Limits on future exemptions from the lengthy adjudication delay. An alien is ineligible for
the lengthy adjudication delay exemption under paragraph (h)(13)(iii)(D) of this section if the
alien is the beneficiary of an approved petition under section 203(b) of the Act and fails to file
an adjustment of status application or apply for an immigrant visa within 1 year of an
immigrant visa being authorized for issuance based on his or her preference category and
country of chargeability. If the accrual of such 1-year period is interrupted by the unavailability
of an immigrant visa, a new 1-year period shall be afforded when an immigrant visa again
becomes immediately available. USCIS may excuse a failure to file in its discretion if the alien
establishes that the failure to apply was due to circumstances beyond his or her control. The
limitations described in this paragraph apply to any approved immigrant visa petition under
section 203(b) of the Act, including petitions withdrawn by the petitioner or those filed by a
petitioner whose business terminates 180 days or more after approval.
(E) Per-country limitation exemption from section 214(g)(4) of the Act. An alien who
currently maintains or previously held H-1B status, who is the beneficiary of an approved
immigrant visa petition for classification under section 203(b)(1), (2), or (3) of the Act, and who
is eligible to be granted that immigrant status but for application of the per country limitation, is
eligible for H-1B status beyond the 6-year limitation under section 214(g)(4) of the Act. The
petitioner must demonstrate such visa unavailability as of the date the H-1B petition is filed
with USCIS.
(1) Validity periods. USCIS may grant validity periods for petitions approved under this
paragraph in increments of up to 3 years for as long as the alien remains eligible for this
exemption.

(2) H-1B approvals under paragraph (h)(13)(iii)(E) of this section may be granted until a final
decision has been made to:
(i) Revoke the approval of the immigrant visa petition; or
(ii) Approve or deny the alien's application for an immigrant visa or application to adjust status
to lawful permanent residence.
(3) Current H-1B status not required. An alien who is not in H-1B status at the time the H-1B
petition on his or her behalf is filed, including an alien who is not in the United States, may
seek an exemption of the 6-year limitation under 214(g)(4) of the Act under this clause, if
otherwise eligible.
(4) Subsequent petitioners may seek exemptions. The H-1B petitioner need not be the
employer that filed the immigrant visa petition that is used to qualify for this exemption. An H1B petition may be approved under paragraph (h)(13)(iii)(E) of this section with respect to any
approved immigrant visa petition, and a subsequent H-1B petition may be approved with
respect to a different approved immigrant visa petition on behalf of the same alien.
(5) Advance filing. A petitioner may file an H-1B petition seeking a per-country limitation
exemption under paragraph (h)(13)(iii)(E) of this section within 6 months of the requested H1B start date. The petitioner may request any time remaining to the beneficiary under the
maximum period of admission described in section 214(g)(4) of the Act along with the
exemption request, but in no case may the H-1B approval period exceed the limits specified
by paragraph (h)(9)(iii) of this section.
(6) Exemption eligibility. Only the principal beneficiary of an approved immigrant visa petition
for classification under section 203(b)(1), (2), or (3) of the Act may be eligible under paragraph
(h)(13)(iii)(E) of this section for an exemption to the maximum period of admission under
section 214(g)(4) of the Act.
(iv) H-2B and H-3 limitation on admission. An H-2B alien who has spent 3 years in the United
States under section 101(a)(15)(H) and/or (L) of the Act may not seek extension, change
status, or be readmitted to the United States under sections 101(a)(15)(H) and/or (L) of the
Act unless the alien has resided and been physically present outside the United States for the
immediately preceding 3 months. An H-3 alien participant in a special education program who
has spent 18 months in the United States under sections 101(a)(15)(H) and/or (L) of the Act;
and an H-3 alien trainee who has spent 24 months in the United States under sections
101(a)(15)(H) and/or (L) of the Act may not seek extension, change status, or be readmitted
to the United States under sections 101(a)(15)(H) and/or (L) of the Act unless the alien has
resided and been physically present outside the United States for the immediate prior 6
months.
(v) Exceptions. The limitations in paragraphs (h)(13)(iii) through (h)(13)(iv) of this section shall
not apply to H-1B, H-2B, and H-3 aliens who did not reside continually in the United States
and whose employment in the United States was seasonal or intermittent or was for an
aggregate of 6 months or less per year. In addition, the limitations shall not apply to aliens
who reside abroad and regularly commute to the United States to engage in part-time
employment. An absence from the United States can interrupt the accrual of time spent as an
H-2B nonimmigrant against the 3-year limit. If the accumulated stay is 18 months or less, an
absence is interruptive if it lasts for at least 45 days. If the accumulated stay is greater than 18
months, an absence is interruptive if it lasts for at least two months. To qualify for this
exception, the petitioner and the alien must provide clear and convincing proof that the alien

qualifies for such an exception. Such proof shall consist of evidence such as arrival and
departure records, copies of tax returns, and records of employment abroad.
8 C.F.R. § 214.2(i)(F)(13)(E)(6)(v)
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Comments
Thomas replied on Jan 2nd 2018Permalink [6]

Thank you! [6]
Thank you for the blog post. There were reports and rumors and creates a fear. There is a lot
of confusion and its high time people stop sharing stuff if they are not sure... It can have other
consequences.. There is nothing to worry and this blog post clearly explains why it is so.
Thanks again!
Thanks
Thomas
Rajiv S. Khanna replied on Jan 3rd 2018Permalink [7]

H-1B Extension Changes

[7]

Thomas, the government can certainly try to make things difficult for us, and they have.
But, there is a limit to their authority. That limit is called the law.
Note: Not intended to create attorney-client relationship. Answers could be
incomplete, incorrect or outdated. Use caution.
Jordan replied on Jan 3rd 2018Permalink [8]

If it happens what are the options

[8]

Hello Rajiv ,
I follow your blog and been your client previously. My extension is in 2019 , if this happens
what are the alternate to challenge it ? people have stayed here for years and invested ,
helped economic to boost.. Who will trust this president in future and invest in this country...
RAHUL JOSHI replied on Jan 5th 2018Permalink [9]

Any thoughts on this possibility?

[9]

So When I am reading this again - it seems that the definitive SHALL only appears for
exemption of numerical caps and for one year increments. The three year extension thingy
(Section E of 8 CFR 214.2) - still has the modal verb MAY. Can it mean that they can take
a stand saying we will give you only one year increments - but not the three year ones even though I 140 may be approved. Even that could be a hassle for employers - and will
have increased costs as well....Any thoughts on this possibility ?
Rajiv S. Khanna replied on Jan 9th 2018Permalink [10]

ANY THOUGHTS ON THIS POSSIBILITY?
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They may try to argue that they can take away those parts of the rights that are given
under the word "may." Statutes are difficult to interpret in isolation, and must always be
read in their total context as well as their history. Sometimes the words may or shall do
not have the meaning a plain reading would suggest. So, we shall see. But they have
decided to back off trying to take away the right to H-1B extensions.
Note: Not intended to create attorney-client relationship. Answers could be
incomplete, incorrect or outdated. Use caution.
Rahul Joshi replied on Jan 9th 2018Permalink [11]

Thanks so much

[11]

Thanks so much Rajiv Ji..I did read some of the news pieces today regarding
USCIS / DHS backing off - but based on the news - it appears that this item was
very much on their minds - and more likely than not - they would have probably
done it - if it were written ambiguously in the laws for both 1-year and 3-year
extensions...Anyways...
Rajiv S. Khanna replied on Jan 20th 2018Permalink [12]

THANKS SO MUCH
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Rahul ji, we will see how these issues play out.
Note: Not intended to create attorney-client relationship. Answers could
be incomplete, incorrect or outdated. Use caution.
Rajiv S. Khanna replied on Jan 9th 2018Permalink [13]

IF IT HAPPENS WHAT ARE THE OPTIONS
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Well, the USCIS has backed off from trying to take away the extension rights granted by
the statutes. This is what they have released to the press last evening.
Note: Not intended to create attorney-client relationship. Answers could be
incomplete, incorrect or outdated. Use caution.
Desai replied on Jan 7th 2018Permalink [14]

Job Change [14]
Hi Rajiv,
Thanks for detailed explanation.
I am in USA from 2007 with EB2 approved labor and I-140 and priority date as Sep-2011.
1. What is the disadvantage of changing job with the h1b transfer in today's scenario?
2. What is the risk for going for h1b stamping to India or Canada in current condition when
there is the number of denial or 221g for various reasons?
Rajiv S. Khanna replied on Jan 9th 2018Permalink [15]

JOB CHANGE [15]
These issues are difficult to describe in isolation from the total circumstances of your case.
Generally speaking, despite Trump, life still goes on. People are changing jobs and people
are getting visa stamps. Generally speaking, H-1B applications have become more
difficult, but they still get approved.
Note: Not intended to create attorney-client relationship. Answers could be
incomplete, incorrect or outdated. Use caution.
Ganesan replied on Jan 8th 2018Permalink [16]

Visa situation [16]
As Mr Rajiv said nothing has been brought to legislation and we are doing lot of what ifs and
the end result of all this is keeping us in fear. At some point of time you will need to get the
visa stamping and it can cause the same concern you have today. this is my opinion. I am
going for my stamping during March and planning to take my chance. We cant hide from this.
Some of the companies from india were not careful and they overused it to maximize their
profit. Not one TV channel or newspaper is going to talk about this. Many dont know about
immigration and what are the positives and negatives. This year H1b quota will say the exact
situation. if things are available for more than month, it can be good for us. if it gets exhausted
and lottery again, it will justify the changes.
Only thing i am counting during my visa - US Masters degree, working for same company and
Pay checks.
Did anyone notice that Chinese Americans are also heavily impacted. Rules cannot
differentiate between countries.
Rajiv S. Khanna replied on Jan 9th 2018Permalink [17]

VISA SITUATION
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As I noted in your earlier comment, we will keep trying to improve and inform, as must you.
When we don't have a choice, we will litigate in courts.
Note: Not intended to create attorney-client relationship. Answers could be
incomplete, incorrect or outdated. Use caution.
Ganesan replied on Jan 8th 2018Permalink [18]

Impacts due to H1b changes

[18]

These are what i have been discussing with my friends which i feel no one has ever explained
in any media. Everyone knows and might have discussed. What all are the impact h1b for this
country.
1. Most of the h1b work in high paying job. So we pay higher taxes.
2. We pay Social security and medicare taxes and we are helping current seniors with their
care and pension. No one knows whether we will even get these.
3. We travel a lot and mainly overseas. So we help transportation industry like boeing and
airbus. Why should emirates or any airline buy so many plane if travel wasnt there. We also
get parents from overseas. this industry will go bust if we stopped traveling.
4. Many of car dealership will lose sales. Desi cars (honda, toyota) will lose heavily as we
always tend to buy new.
5. House purchase and kids investment in education.
6. Whole sale clubs like costco, sams, amazon and BJs will have huge impact. As most of us
buy stuff from here during our trip. their profits and any retails stores will have a dent.
6. Hardly many of us have good work life balance. we dont have habit of saying no, fearing it
can affect our work. always on call.
7. Many of good and bad universities will lose revenue and they are already 40% down as
main countries like China, india and saudi are rethinking due to H1b lottery.
8. Government is assuming companies here will start hiring americans. the companies want
talents based on the work and they cant fulfill. they are going to go overseas if govt does h1b
changes for the wrong.
How government could have fixed this h1b issue like canada or UK?
- H1b application submitted could have been scruitinized properly like other countries. This
way they could have prevented many application from going through. Case by case basis can
help. It will affect many desi company but one way it is good.
- Have visa stamping a formality. They should allow stamping to be done in the country where
they have sent the application from. Include stamping money in the application expense.
- Give GC to whoever has applied till this year end and do case by case basis rather than
country. this way they will have more order and few lawsuit. New applicant for GC will have to
follow new process.
I know most of those we think will never move forward. I know many lawyers do pass inputs to
DHS and hope some of their thoughts find their way to government.

Rajiv S. Khanna replied on Jan 9th 2018Permalink [19]

IMPACTS DUE TO H1B CHANGES
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Thank you for your detailed comments. Unfortunately, this administration has acted upon
perceptions rather than reality or facts. But we will keep trying, as must you.
Note: Not intended to create attorney-client relationship. Answers could be
incomplete, incorrect or outdated. Use caution.
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